
IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE, 
TINSUKIA

G. R. Case No. of 1938/2014
U/S 447/294 and 323 of IPC

State of Assam
……………Prosecutor

- Versus-
                                    

Smti. Sewali Konwar 
…………….Accused

                              Present: Chetana Khanikar
                                            Additional Chief Judicial Magistrate,
Tinsukia

                          For the prosecution: Smti. J. Khatoon, Addl. PP

                             For the defence: Smti. Arati Sharma, Advocate

Evidence  recorded  on:  28.07.17,  01.12.2017,

01.02.2018.

                           Argument heard on:     29.03.2018 

                           Judgment delivered on: 05.04.2018 

J U D G M E N T

1        The prosecution case in brief  as stated in the FIR is that on

28.09.2014  at  about  3.45  PM.  the  accused  Smti.  Sewali  Konwar

came to the courtyard of the informant with a dao on her hand along

with Sri Bhai Chetry, abused the informant with obscene words and

with intent to kill the informant stabbed her with the dao. As a result

the informant sustained injuries on her left hand and back.  

2.        On the basis of aforesaid FIR, police registered a case as

Makum PS Case No. 217/2014. Police investigated the case and on

completion  of  investigation  submitted  charge-sheet  against  the

accused persons Smti. Sewali Konwar  U/S 447, 294 and 323 of IPC. 
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3.         On appearance of the accused persons Smti. Sewali Konwar

in  Court,  copies  of  relevant  documents  were  furnished to  him as

required U/S 207 of Cr. P. C. Considering the relevant documents and

hearing both the parties sufficient ground is found to presume that

the accused person had committed offence U/S 447, 294 and 323 of

IPC. Accordingly, particulars of offence under those sections are duly

explained  to  her  to  which  the  accused  pleaded  not  guilty  and

claimed to be tried. 

4.       During trial the prosecution has examined six witnesses and

also adduced documentary evidences.

5.         At the close of the prosecution evidence, statement of the

accused U/S. 313 of the Cr.P.C. has been recorded with reference to

the  incriminating  circumstance  appeared  against  her  in  the

prosecution evidences. Defence side has adduced no evidence and

plea of the defence is of total denial. 

6.         After perusing the records, considering the materials produced,

hearing the arguments of the learned counsels for both the sides

and  the  accused  the  following  points  are  taken  as  POINTS  FOR

DETERMINATION:

i Whether on 28.09.2014, the accused had entered the courtyard of the

informant with intent to commit an offence thereon?

ii Whether the accused had abused the informant with obscene words, at

public place, on that day?

iii   Whether the accused had voluntarily caused hurt to the informant, on

that day?

DISCUSSION, DECISION AND REASONS THEREOF:

Point  (ii):  Whether  the  accused  had  abused  the  informant  with

obscene words, at public place, on 28.09.2014?
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7.         In this case the prosecution has adduced total 5 witnesses

including  the  informant,  M/O  and  the  I/O.  From the  evidences  of

these  witnesses  it  is  seen  that  the  place  of  occurrence  is  the

courtyard of the informant’s house. Thus, this is not a public place.

Apart from that none of the witnesses have mentioned any obscene

word  specifically,  in  their  deposition  which  was  uttered  by  the

accused. Thus, from their evidence it cannot be ascertain whether

the  accused  had  actually  uttered  any  obscene  word.  Under  this

circumstances neither it is proved that the accused had uttered any

obscene  word  on  28.09.2014,  nor  it  is  proved  that  the  incident

occurred  in  any  public  place  or  near  public  place.  Hence,  the

prosecution side could not prove the ingredients of Section 294 of

IPC against the accused. As such I hold that the accused had not

abused  the  informant  with  obscene  words,  at  public  place  on

28.09.2014.

Hence Point No. (ii) is decided negative.

Point (iii):  Whether the accused had voluntarily caused hurt to the

informant, on that day?

8.         Here P.W.1 has stated that he came to know, while he was

coming home from market, that a quarrel took place between the

informant and the accused. He does not know as to why the quarrel

took place. This witness is declared hostile by the prosecution and

the prosecution was allowed to cross examine this witness. During

cross examination the prosecution side has put some suggestions to

the witness which he had denied. Apart from that nothing could be

brought to the light of in the cross examination by the prosecution

which can help the prosecution in proving this case. During cross

examination of P.W.1 by the defence he stated that police had not

recorded his statement police had asked him only his name. 

9.  P.W.3 Sri Tutu Mollik has stated that in the next morning he came

to know from his wife that a quarrel took place between the accused
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and the informant.  He had not  seen the incident.  Police  had  not

recorded his statement. 

10. P.W. 2 is the informant of this case. She deposed that on the date

of  incident  the  accused  came  to  her  house  and  demanded  her

“Rachbhorua” from the accused. When the informant told that she

will give a new one to the accused, the accused had abused her by

using slang words. Then the accused went back and again came with

another boy with a dao on her hand and tried to cut the informant.

When she tried to save herself from the dao, the blow is touched

near her left hand and as a result she sustained cut injury near the

elbow.  Then  the  informant  snatched  the  dao  from  the  accused.

Thereafter, the accused went to the P.S. and filed the case against

the informant. After that the informant also went to the P.S. and filed

this  case.  During cross examination she deposed that  there were

about  10-15 numbers  of  houses  in  and  around the  house  of  the

informant.  Brojen  Baruah,  John  Sharma  and  her  brother  in  law

resided near her house. 

11.  P.W.4  is  the  M/O.  He  deposed  that  he  had  examined  the

informant Kalpana Sharma and on his examination found one cut

injury in the back of right elbow of the informant. The injury was an

old one. 

12. P.W.5 is the I/O. In his examination in chief he deposed about his

investigation. However, during cross examination he stated that he

did  not  mentioned in  the  C.D.  what  is  the  distance  between the

house of the informant and the accused, he did not inquire as to how

many people resides in and around near the house of the informant,

he cannot say whether vehicle run or not in the road in front of the

informants  house,  he  cannot  say  how  many  members  and  who

resides in the house of the informant. He did not seized anything

during his investigation, he had not drawn the sketch map of the P.O.

Thus, it appears that it is also not sure as to whether the I/O had

visited the P.O. or not from his evidence.  Whereas the informant has

stated that she snatched the dao from the hand of the accused, the
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I/O had not even seized that dao which brought reasonable doubt as

to the presence of the dao in the incident. 

13. Again  from  the  FIR  as  well  as  evidence  of  the  informant  it

appears that she sustained injury on her left hand whereas according

to the M/O the informant sustained injury on her right elbow joint i.e.

on her right hand. Again the M/O stated that the injury was an old

injury. This again shows that there was no fresh injury. The informant

in her attempt to prove the case had shown an old injury to the M/O.

This contradiction of injury is a serious lacuna on the part  of  the

prosecution case. As the case involves section 323 of IPC, the very

back bone of the case became doubtful. 

14.      In view of the evidences of all the witnesses together, I am of the

opinion that  the  evidence  led by  the  prosecution side are  totally

devoid of corroboration. The people residing in the vicinity of the P.O.

were not examined, the independent witness P.W.1 and 3 had not

supported the prosecution case,  the evidence of  the informant  is

contradictory  with  the  injury  report  of  the  M/O.  Under  such

circumstance,  due  to  absence  of  independent  witness  as  well  as

sufficient corroborative evidences, I hold that the prosecution side

has failed to prove beyond reasonable doubt that on the accused

had voluntarily caused hurt to the informant, on 28.09.2014.

Hence Point No. (iii) is decided negative.

Point  (i):   Whether  on  28.09.2014,  the  accused  had  entered  the

courtyard of the informant with intent to commit an offence thereon?

15.       From the discussion of Point No. (i) and (ii) it is seen that the

proseuctoin side could not prove that the accused had abused the

informant with obscene words at public place or voluntarily caused

hurt to the informant. From the evidence of I/O it is seen that his

investigation  is  full  of  loopholes,  it  also  became  doubtful  as  to

whether  the  I/O  has  visited  the  P.O..  The  people  residing  in  the

vicinity  of  the  P.O.  were  not  examined,  the  independent  witness
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P.W.1  and  3  had  not  supported  the  prosecution  case.  Only  the

informant has  deposed that  the  accused came to  her  house and

abused her and caused hurt to her. On the other hand abuse or hurt

is  not  proved.  No corroborative evidence is  found to  support  the

statement of the informant that the accused came to her house even

to commit any offence thereon.  On the other hand the informant

herself  stated  in  her  evidence  that  the  accused had filed a case

against her for which later on she filed this case against the accused.

Considering all I am of the opinion that the prosecution side could

not  prove  beyond  reasonable  doubt  that   on  28.09.2014,  the

accused had entered the courtyard of the informant with intent to

commit an offence thereon

              Hence point no. (i) is decided negative.

16.           From the above discussions I come to the conclusion that

prosecution has failed to prove the case against the accused U/S.

447,  294 and 323 of  IPC or any minor offence to those sections.

Hence the accused person Smti. Sewali Konwar is acquitted from the

case. Bail bond extended for next six months. 

Given under my hand and the seal of this Court on this 5th day of

April, 2018.

(C. Khanikar)

Additional Chief Judicial

Magistrate,
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Tinsukia

A P P E N D I X

Witnesses for the prosecution: 

P.W. 1: Sri Pradip Sharma

P.W. 2: Sri Smti. Kalpana Sharma

P.W. 3: Sri Tutu Mallik

P.W. 4: Sri Polash Sonowal

P.W. 5: Sri Bhaskar Saikia

Exhibit:

1. FIR               …….. Ext. 1

2. Medical report          …….. Ext. 2

3. Sketch Map                  ……..

Ext. 3

4. Charge-sheet .……. Ext. 4

 

(C. Khanikar)
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Additional Chief Judicial

Magistrate,

Tinsukia
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